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MEETING 

A G E N D A 
DATE – MARCH 12, 2024                   TIME – 6:00 P.M. 

 
1. Roll Call 

 
2. Pledge to the Flag 

 
3. Approval of February 13, 2024 regular meeting minutes. 

 
Quasi-Judicial Process: The audience should refrain from clapping, booing or shouts of 
approval or disagreement.  To avoid potential legal ramification and possible overturning of 
a decision by the Courts, a public hearing must be fair in three respects: form, substance and 
appearance. 
 
Time limits will be observed: 
Staff – 10 minute presentation. 
Applicant – 15 minute presentation (unless time extended by consensus of Board). 
Public Comment – 3 minutes per speaker, 5 minutes if speaking on behalf of a group. 
Applicant Rebuttal and Closing Staff Comments – 10 minutes each. 
 

4. Quasi-judicial requiring disclosure of ex parte communication: 
Project No. 2024010050 – SITE PLAN FOR A SEMI-PUBLIC USE – request for a site 
development plan for a new Social Hall and parking at the Carmelite Monastery at 141 
Carmelite Drive.  Parcel No. 04-13-31-0650-000B0-0050; 34.93+/- acres. Owner: Discalced 
Carmelite Fathers of Florida, Inc. /Applicant:  Alann Engineering Group, Inc.   (TRC, PDB) 
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5. Quasi-judicial requiring disclosure of ex parte communication: 
Project No. 2024020065 – APPEAL OF DIRECTOR’S DECISION – request to Appeal the 
Director’s Decision denying zoning approval related to required replacement index tree 
planting for a new single-family dwelling at 6 Sanchez Avenue.  Parcel No. 40-10-31-0010-
00080-0140; 5,000+/- square feet. Owners: Felisberto “Phil” Portal and Galyna Zvarych, 
JTWROS/Applicant:  Joe Portal d/b/a Sweetwater Custom Homes, Inc.    (TRC, PDB) 
 

6. Staff Comments. 
 
7. Board Comments. 
 
8. Public Comments – Each speaker will be allowed up to three minutes to address the Planning 

and Development Board on any item or topic not on the agenda.  
 

9. Adjournment. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
PLEASE TAKE NOTICE THAT INDIVIDUAL COMMISSIONERS OF THE BOARD OF COUNTY 
COMMISSIONERS MAY ATTEND THIS EVENT.  THE COMMISSIONERS WHO ATTEND WILL NOT TAKE ANY 
ACTION OR TAKE ANY VOTE AT THIS MEETING.  THIS IS NOT AN OFFICIAL MEETING OF THE BOARD OF 
COUNTY COMMISSIONERS OF FLAGLER COUNTY.  THIS NOTICE IS BEING PROVIDED TO MEET THE 
SPIRIT OF THE SUNSHINE LAW TO INFORM THE PUBLIC THAT COMMISSIONERS MAY BE PRESENT AT 
THESE DISCUSSIONS. IN ACCORDANCE WITH THE AMERICANS WITH DISABILITIES ACT, PERSONS 
NEEDING ASSISTANCE TO PARTICIPATE IN THIS MEETING SHOULD CONTACT THE PLANNING & ZONING 
DEPARTMENT AT (386) 313-4009 AT LEAST 48 HOURS PRIOR TO THE MEETING. 
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FLAGLER COUNTY PLANNING AND DEVELOPMENT BOARD REGULAR MEETING 

Flagler County Government Services Building,  
1769 East Moody Blvd., Board Chambers, Bunnell, FL 

 
MEETING MINUTES 

 
Tuesday, February 13, 2024 at 6:00 PM 

1. Roll Call: The meeting was called to order by the Chair and a quorum was present. 
 

Members Present:  Michael Boyd (Vice Chair), Jack Corbett, Mark Langello (Chair), 
Anthony Lombardo, and Michael Goodman. 
 
Members Absent:  Timothy Conner and Fernando Melendez (excused). 
 
Present: Adam Mengel, Growth Management Director; Chuck Merenda, Assistant Director; 
Simone Kenny, Planner; Hannah Williams, Land Development Technician. 

 
Board Counsel: Sean Moylan, Deputy County Attorney 
 

2. Pledge to the Flag. 
 

3. Approval of January 9, 2024 minutes. 
Motion: Motion to approve 
Motion by: Michael Boyd 
Seconded by: Mark Langello 
Motion carried unanimously. 
 

4. Quasi-judicial requiring disclosure of ex parte communication: 
Project No. 2023100039 – SITE DEVELOPMENT PLAN IN THE PUD (PLANNED UNIT 
DEVELOPMENT) DISTRICT – request for a site development plan in the PUD District for 
Gardenside at Ormond Station, Phase II, a single-family detached subdivision.  Parcel Nos. 
21-14-31-0000-01010-0030, 22-14-31-0000-01010-0070, and 22-14-31-0000-01010-0080; 
33.01+/- acres. Owner: US Capital Alliance, LLC/Applicant:  Alann Engineering Group, Inc.
              (TRC, PDB, BCC) 
Board Member Disclosures: No disclosures. 
 
Staff Presentation: by Adam Mengel, Growth Management Director 
 
Applicant Presentation:  Kimberly Buck, P.E. of Alann Engineering Group, Inc.  
 
Public Comment:  
No Public Comment 
 
Motion: The Planning and Development Board recommends to the Board of County 
Commissioners Approval of the PUD Site Development Plan and PUD Development 
Agreement for Gardenside at Ormond Station, Phase II. 
 
Motion by: Michael Boyd 
Seconded by: Michael Goodman 
Motion carried unanimously. 
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5. Quasi-judicial requiring disclosure of ex parte communication:  

Project 2023120052 – VARIANCE IN THE PUD (PLANNED UNIT DEVELOPMENT) 
DISTRICT – request for a 1-foot right side (South) setback variance at 7 Hanover Drive. Parcel 
No. 37-12-31-1927-00000-0810, 10,625+/- square feet.  Owners: Richard T. and Phyllis Ashley 
Linck / Applicant: Richard Linck.                       (TRC, PB) 

 
Board Member Disclosures: No disclosures. 
 
Staff Presentation: by Adam Mengel, Growth Management Director 
 
Applicant:  Richard Linck, 7 Hanover Drive. 
 
Public Comments 
No Public Comments. 
 
Motion:  The Planning and Development Board finds that all the variance criteria as listed in 
the guidelines at Land Development Code Section 3.07.03.E have been met and therefore 
approves Project No. 2023120052 for a 1-foot right (South) side yard setback variance from 
the minimum required 7.5-foot side yard setback at 7 Hanover Drive (Parcel No. 37-12-31-
1927-00000-0810). 
 
Motion by: Michael Boyd 
Seconded by: Michael Goodman 
Motion carried unanimously. 
 

6. Quasi-judicial requiring disclosure of ex parte communication: 
Project No. 2024010029 – VARIANCE IN THE PUD (PLANNED UNIT DEVELOPMENT) 
DISTRICT – request for a 15.3-foot rear (East) setback variance to the home and 3.3-foot 
rear (East) setback variance to the pool at 42 Audubon Lane.  Parcel No. 37-12-31-5627-
00000-0660; 17,228+/- square feet.  Owner: Brian and Mary Smith / Applicant:  Brian Smith.
             (TRC, PDB) 
Board Member Disclosures: No disclosures. 
 

Staff Presentation: by Adam Mengel, Growth Management Director 
  

Public Comment:  
John Cibiras, 47 Audubon Lane, President of the HOA for Sugar Mill. In favor of approval. 

 
Motion:  The Planning and Development Board finds that all the variance criteria as listed in 
the guidelines at Land Development Code Section 3.07.03.E have been met and therefore 
approves Project No. 2024010029 for a 15.3-Foot (East) yard setback for the Structure, where 
a 30-Foot Setback is require and 3.3-Foot Rear, where a 20-Foot Setback for the pool 
variance from the required at 42 Audubon Lane (Parcel #37-12-31-5627-00000-0660). 

     
Motion by: Jack Corbett 

    Seconded by: Michael Boyd 
    Motion carried unanimously. 
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7. Quasi-judicial requiring disclosure of ex parte communication:  
Project No. 2023120072 – SITE DEVELOPMENT PLAN APPROVAL IN THE I (INDUSTRIAL) 
DISTRICT – Request for Approval of a Site Development Plan for an addition to Central Storage 
Facility at 8325 U.S. Highway 1 South; (Parcel #16-13-31-2000-00020-0000).  Owner:  Storage 
Central LLC; Applicant: Storage Central, LLC.            (TRC, PB) 
Board Member Disclosures: No disclosures. 
 
Staff Presentation: by Adam Mengel, Growth Management Director 
  
Applicant Presentation:  Tom Cook, Storage Central, we came, we started construction, 
February 1, 2023.  Phase II will be started.   
 
Public Comments: 
No public comments. 
 
Motion: The Planning and Development Board finds that the Site Development Plan for a 
Self-Storage Facility at 8325 U.S. Highway 1 South on Parcel # 16-13-31-2000-00020-
0000 is: 
 
Approved, subject to the following conditions: 

a. all improvements are required to be in place, operable, and inspected prior to the 
initiation of the use on the parcel; 

b. meeting radio signal strength requirements per NFPA 1, Chapter 11, 11,10.2 
General:  
“In all new and existing buildings, minimum radio signal strength for emergency 
services department communications shall be maintained at a level determined by 
the AHJ [Agency Having Jurisdiction]”; 

c. provision of an automatic fire sprinkler system within the mini-storage building per 
NFPA 1, Chapter 13, 13.3.2.27.4 Mini-Storage Building: 
“An automatic sprinkler system shall be installed throughout all mini-storage 
individual storage units are separated by less than a 1-hour fire resistance-rated 
barrier.” [5000:30.3.5.3]; 

d. should the County’s Comprehensive Plan be amended to increase the maximum 
permissible Floor area Ratio (FAR) within the Industrial Future Land Use 
designation, the applicant (or the successors or assigns) may proceed with any 
increase in the FAR for additional self-storage area by adding additional floors on 
the existing buildings so long as the building footprints shown on the Newkirk 
Engineering Inc. site plan bearing the January 23, 2024 signature and seal date and 
as approved through this application.  

 
Motion by: Michael Goodman 
Seconded by: Michael Boyd 
Motion carried unanimously. 
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10. Staff Comments.  
 - Adam welcomes the board to the Monday joint meeting with BOCC 
 
11. Board Comments.  
 - Board concerns on utilizing the provided iPad 
 
12. Public Comments – Each speaker will be allowed up to three minutes to address the 
Planning and Development Board on any item or topic not on the agenda.  

- No public comments.       
 
13. Adjournment.  

 
Motion by: Michael Boyd 
Seconded by: Michael Goodman 
Meeting adjourned at 7:07 PM. 
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SUBJECT: QUASI-JUDICIAL – Project No. 2024010050 – Site Development Plan to add a 
Social Hall and Parking in the AC (Agriculture) and R-1 (Rural Residential) Zoning Districts for a 
Semi-Public Use (Church) at 141 Carmelite Drive, South Old Dixie Highway.  Parcel No. 04-13-
31-0650-000B0-0050; 34.935+/- acres. Owner: Discalced Carmelite Fathers of Florida, 
Inc./Applicant: Kim Buck, Alann Engineering Group, Inc. 
 
DATE OF MEETING: March 12, 2024 
 
OVERVIEW/SUMMARY: This request is quasi-judicial in nature (not legislative) and does 
require disclosure of ex parte communication.  This request is for approval of a Site 
Development Plan to add a Social Hall (3,918 s.f.) with parking for a Semi-Public Use (Church). 
The subject property is located at 141 Carmelite Drive and is 34.935 acres in size: 
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On January 29, 2024, Kim Buck, Alann Engineering Group, Inc. submitted the Site Development 
Plan application on behalf of the owner, the Discalced Carmelite Fathers of Florida, Inc.  The 
Church purchased the subject parcel from the Frances Paciorek and Jean Ren and Joseph Ren  
Discalced Carmelite Fathers Of Indiana, Inc. through the Warranty Deed dated May 17, 1988 and 
recorded on May 19, 1988 at Official Records Book 349, Page 553, Public Records of Flagler 
County, Florida.  This conveyance was followed by the Quit-Claim Deed from the Discalced 
Carmelite Fathers of Indiana, Inc. to the Discalced Carmelite Fathers of Florida, Inc. recorded 
January 28, 1994 at Official Records Book 504, Page 1747, Public Records of Flagler County, 
Florida.   
 
The proposed Social Hall is in a location that will not conflict with onsite utilities or services.  The 
additional hardscape does not exceed the limitations placed on the use by the AC (Agricultural) 
and R-1 (Rural Residential) zoning districts or the Semi-Public Use approval. 
 
This application was reviewed by the Technical Review Committee at its February 21, 2024 
meeting.  The applicant’s responses to comments have been provided and the application 
requesting the Site Development Plan approval is sufficient for review and decision by the 
Planning and Development Board.   
 
This agenda item is: 
__X__ quasi-judicial, requiring disclosure of ex-parte communication; or 
_____ legislative, not requiring formal disclosure of ex-parte communication. 
   
OPTIONS FOR THE BOARD:  The Planning and Development Board may: 
 
APPROVE the request for a Site Development Plan for a Semi-Public Use at 141 Carmelite Drive 
(Parcel No. 04-13-31-0650-000B0-0050), finding that sufficient factual data has been presented 
and finding that the proposed Site Development Plan is consistent with the previously approved 
Semi-Public Use, the AC (Agricultural) and R-1 (Rural Residential) zoning districts, and the 
Comprehensive Plan. 

 
DENY the request for a Site Development Plan for a Semi-Public Use at 141 Carmelite Drive 
(Parcel No. 04-13-31-0650-000B0-0050), finding that sufficient factual data has not been 
presented and/or finding that the proposed Site Development Plan is consistent with the 
previously approved Semi-Public Use, the AC (Agricultural) and R-1 (Rural Residential) zoning 
districts, and the Comprehensive Plan. 
 
CONTINUE the request the request for a Site Development Plan for a Semi-Public Use, finding 
that additional information is needed from staff or the applicant.  Based on the presentation and 
the public hearing, the Board does not have sufficient information to be able to render a decision 
on the Site Development Plan request.  Continuing the request will provide an opportunity for staff 
or the applicant to provide additional information. 
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ATTACHMENTS: 
1. Technical Staff Report (TSR) 
2. Site Plan  
3. Application and supporting documents 
4. Technical Review Committee (TRC) comments 
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PROJECT NO. 2024010050 
SITE DEVELOPMENT PLAN FOR A SEMI-PUBLIC USE 
DISCALCED CARMELITE FATHERS OF FLORIDA, INC. 

TECHNICAL STAFF REPORT 
 

Project No.: 2024010050 
 

Address:  141 Carmelite Drive 
 

Owner:  Discalced Carmelite Fathers of Florida, Inc. 
 

Applicant:  Alann Engineering Group, Inc. 
 

Parcel #: 04-13-31-0650-000B0-0050 
 

Parcel Size:  34.935+/- acres 
 

Legal Description: 
Bunnell Development Company allotment, Tracts 5 & 6, Block B, part of Tracts 7 and 8, and the 
West one-half of North one-half, Tract 9, per map recorded in Plat Book 1, Page 1, Public 
Records of Flagler County, Florida. 

 
Existing Zoning and Land Use Classification:  
Zoning: AC (Agriculture) and R-1 (Rural Residential)  District 
Land Use:     Rural Residential and Agricultural 

 
Future Land Use Map Classification/Zoning of Surrounding Land: 
North: Agricultural/AC (Agriculture) District 
East: Rural Residential and Agricultural/R-1 (Rural Residential) District and AC 

(Agricultural) District 
South: Rural Residential and Agricultural/R-1 (Rural Residential) District and AC 

(Agricultural) District 
West: Rural Residential and Agricultural/R-1 (Rural Residential) District and AC 

(Agricultural) District 
 
Land Development Code Sections Affected: Land Development Code (LDC) Section 3.03.04, R-
1 (Rural Residential) District, and Section 3.03.02, AC (Agriculture) District, and Section 3.06.05, 
Public, semi- public and special uses. 

 
Summary of Request: The Discalced Carmelite Fathers of Florida, Inc., has requested approval 
of a Site Development Plan to add a  3,918 square foot Social Hall, with parking. 

 
The applicant has submitted a signed and sealed site plan set – electronically signed by Kimberly 
A. Buck, P.E. – dated January 26, 2024 and consisting of thirteen sheets. The Site Development 
Plan includes the proposed Social Hall with parking. There are two storm water ponds that are 
proposed.  

 
The Site Data Table on C001 depicts the development of the additional hardscape as 3,918 
square foot with parking. The limits of new construction occurs within an onsite area of 
63,597+/- square feet (1.46+/- acres). 
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Future Land Use Map 
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Zoning Map 
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Flood Zone Map 
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Soils 
 



Project No. 2024010050 – Site Development Plan for SPU for Social Hall – Technical Staff Report  
Page 6 of 7 

 

Wetlands 
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Growth Management Department
Planning & Zoning 
1769 E. Moody Blvd, Bldg. 2
Bunnell, FL 32110

www.flaglercounty.org
Phone: (386)313-4009
Fax: (386)313-4109

TECHNICAL REVIEW COMMITTEE COMMENTS 

DATE: February 09, 2024

Project #: 2024010050 / AR #4630

Attached are departmental comments regarding your submittal to Flagler County for the 
above referenced project. Any questions regarding any of the comments should be 
addressed to the department providing the comment.

Flagler County Building Department 386-313-4002

Flagler County Planning Department 386-313-4009

Flagler County Development Engineering 386-313-4082

Flagler County General Services (Utilities) 386-313-4184

County Attorney 386-313-4005

Flagler County Fire Services 386-313-4258

E-911 GIS Specialist 386-313-4274

Environmental Health Department 386-437-7358

Flagler County School Board 386-586-2386

Attachment: Staff Comments
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Reviewing Department Comments

ENGIN1 - DEVELOPMENT ENGINEERING (386-313-4082)

Comments:
Rejected By: SUSAN GRAHAM - (386)313-4082 - SGRAHAM@FLAGLERCOUNTY.GOV 

1.  Provide all uses in the Site Data table. Include the meeting facility as well as the parking. 

2.  Provide the relief of paved parking requirements in the Site Data Table. 

3.  Provide additional cross sections on the west property line to demonstrate that the site does 
not drain onto the adjacent properties.  The cross sections shall include the horizontal controls ( 
distances from the EOP to the property line and the fencing, etc.) as well as the vertical. 

4.  Provide stormwater calculations for review. 

–5.  Provide min. 10  12 inches of cover over the driveway culverts. 

Additional comments may be provided upon the submittal of additional information.

ZON - ZONING (386-313-4009)

Comments:
Rejected By: SIMONE KENNY -  - SKENNY@FLAGLERCOUNTY.GOV 
1. Please provide the distance between proposed parking and property to the west.  

2. Please provide a landscape plan that meets buffer and parking landscping requirements. 

911 - E-911 STAFF 

Comments:
Marked INFORMATION By: GINA LEMON -  - glemon@flaglercounty.gov 
No comments.
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SUBJECT:  QUASI-JUDICIAL – Project No. 2024020065 – Request for an Appeal of the 
Planning Director’s Decision Denying Zoning Approval related to Required Replacement 
Index Tree Planting for a New Single Family Dwelling at 6 Sanchez Avenue.  Parcel No. 
40-10-31-0010-00080-0140; 5,000+/- square feet.  Owners: Felisberto “Phil” Portal and 
Galyna Zvarych, JTWROS/Applicant:  Joe Portal d/b/a Sweetwater Custom Homes, Inc.   
 
DATE OF MEETING:  March 12, 2024 
 
OVERVIEW/SUMMARY:  This request is quasi-judicial in nature and requires 
disclosure of ex parte communication.  The subject parcel lies on the West side of 
Sanchez Avenue, North of 20th Road, all between North Oceanshore Boulevard (a/k/a 
SR A1A) and the Intracoastal Waterway: 
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The applicant on behalf of the owner filed an Appeal of Director’s Decision application 
and related documents with the County on February 8, 2024.  This request seeks zoning 
approval – including a waiver of the post-development caliper inch replacement 
requirement – for issuance of a permanent Certificate of Occupancy for a new single-
family dwelling on the subject parcel.  The contractor, Joe Portal, doing business as 
Sweetwater Custom Homes, Inc., submitted a building permit application demonstrating 
that the County’s minimum index tree protection and replacement requirements would be 
met for the single-family dwelling at 6 Sanchez Avenue.   
 
Based on information submitted with the building permit application, there were 180 total 
caliper inches of index trees (all Oaks) on the 5,000 s.f. lot prior to the commencement 
construction.  Based on the 180 inches, 72 inches (40%) were required to remain or be 
replaced on the lot post-development.  According to the building permit application 
materials, two Oaks out of the original list of pre-development trees – totaling 40 caliper 
inches – were to be preserved, reducing the replanting requirement down to 32 inches.  
The contractor through the permit submittal stated that eight 4-inch caliper trees would 
be replanted to meet the minimum caliper inch requirement post-development.  However, 
the two Oaks were removed, requiring that the full 72 inches of index trees be replanted 
on the lot.      
 
As the project neared completion, the contractor approached the County after he 
determined that the replanting requirement could not be met on the subject parcel, 
requesting a waiver/variance as a hardship exemption; however, the Land Development 
Code does not provide for a variance for replacement index trees.  In addition, the County 
has not established a mitigation bank that would allow a fee – based on number of 
required caliper inches or the number of required trees – to be paid into a fund that would 
be used to provide trees elsewhere within the County. 
 
Since the replacement index tree requirement could not be met, zoning approval for the 
building permit was withheld.  A Temporary Certificate of Occupancy (T.C.O.) was issued, 
allowing the contractor’s brother Phil Portal (and the parcel owner) to move into the now-
completed home.  The issuance of the Temporary Certificate of Occupancy coincided 
with the submittal of a $2,000 cash bond and the submittal of this Appeal of the Director’s 
Decision request, with the $2,000 bond to be held until the outcome of the Appeal is 
determined.  The $2,000 bond amount could be used by the County in the event that the 
contractor fails to satisfy any conditions required by the Planning and Development 
Board, noting that the Land Development Code (LDC) provides for a $500 per tree penalty 
for any index tree removed without authorization (see LDC Sec. 6.01.08(1)).  The 
Temporary Certificate of Occupancy can only be converted to a permanent Certificate of 
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Occupancy (C.O.) when the requirements set by the Board – or the original minimum 
replanting caliper inch requirement – are satisfied on the subject parcel.   
 
The entirety of LDC Section 6.01.00, Index Tree Removal and Protection, is attached. 
 
This agenda item is: 
__X__ quasi-judicial, requiring disclosure of ex-parte communication; or 
_____ legislative, not requiring formal disclosure of ex-parte communication. 
 
OPTIONS FOR THE BOARD:  The Planning and Development Board may: 
 
APPROVE the appeal request, overturning the Director’s decision denying zoning 
approval for issuance of the permanent Certificate of Occupancy (C.O.) closing out the 
building permit for the single-family dwelling at 6 Sanchez Avenue.  This would allow the 
permanent Certificate of Occupancy to be issued without requiring that the 72 caliper 
inches of replacement trees are planted on the subject parcel. 
 
DENY the appeal request, upholding the Director’s decision denying zoning approval for 
issuance of the permanent Certificate of Occupancy (C.O.) closing out the building permit 
for the single-family dwelling at 6 Sanchez Avenue.  This would require the planting of 72 
caliper inches of replacement trees on the subject parcel. 
 
CONTINUE the appeal request to a time and date certain. 
 
Alternatively, the Board may opt to require some amount of replacement caliper inches 
to be planted on the subject parcel, along with requiring planting of the remaining caliper 
inches on a publicly-owned parcel or payment (to be placed within a dedicated fund) in 
lieu of planting. 
 
As part of its action, the Board may direct staff to retain part or all of the $2,000 cash bond 
amount filed with the County as a condition of issuance of the permanent Certificate of 
Occupancy. 
 
ATTACHMENTS: 
1. Technical Staff Report (TSR) 
2. Application for Appeal of Planning Director’s Decision (with Attachments) 

3. Land Development Code Section 6.01.00, Index Tree Removal and Protection 



PROJECT NO. 2024020065 
APPEAL OF PLANNING DIRECTOR’S DECISION FOR  

ZONING DENIAL RELATED TO REPLACEMENT INDEX TREE INCHES 
FOR A NEW SINGLE-FAMILY DWELLING 

TECHNICAL STAFF REPORT 
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Land Development Code Section 6.01.00. includes the regulations related to index tree 
removal and protection.  These regulations, among other things, are intended to preserve 
existing, thriving index trees by requiring that owners/contractors submit a tree survey 
with any building permit depicting the location, number, type, and diameter (DBH) of index 
trees on a parcel in its pre-development condition.  The Land Development Code (LDC) 
defines an index tree as: 
 

“Index tree: An index tree is free of significant defects in structure or decay 
of a species listed in section 6.01.04 Index Tree List, and having a minimum 
caliper of six (6) inches DBH.” 

 
The listing of index trees at LDC Section 6.01.04. is a list of native hardwood trees.  This 
list is distinguished from the shade tree list at LDC Section 5.01.09., and while the two 
lists are similar, the intent between the two lists are different: the minimum caliper inches 
of index trees take into account the pre-development existence of index trees, while the 
shade tree requirement establishes a post-development minimum number of trees based 
on a parcel’s size.  A parcel that is devoid of any trees would not need to meet a post-
development index tree caliper inch requirement, but would be required to meet a post-
development minimum shade tree planting requirement.  A heavily-treed parcel will likely 
meet both the index tree preservation caliper inch requirement and the minimum number 
of shade tree requirements in its post-development condition; however, the retention of 
trees is dependent upon multiple factors, including the size of the proposed single-family 
dwelling (or at least its footprint), the amount (and extent) of parcel grading that is 
required, and the utilization of a septic tank and drainfield.  The intent of both the index 
and shade tree requirements is to affect building planning so as to preserve the greatest 
number of existing healthy trees (and preserve existing tree canopy) as opposed to 
creating the “moonscape” devoid of its pre-development tree canopy and requiring 
replanting of smaller nursery-grade tree stock to satisfy the LDC’s minimum requirements.  
Much of this is dependent on the natural characteristics of the subject parcel.  Routinely, 
these parcels vary in the real world, and create a de facto regulatory environment of 
winners versus losers where one parcel may have limited or sparse tree canopy while its 
adjacent parcel may be dense with trees.  The ideal situation would have preserved trees 
along a parcel’s perimeter; the opposing “worst-case” scenario would have the bulk of 
large trees in the center of the parcel, rendering the parcel unusable without removal of 
most (if not all) of the existing tree canopy.  As is the case with much of the infill 
development that the County sees now, the parcels that are now developing are 
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challenging, whether because of the extent of healthy index trees, or the presence of 
wetlands, easements, or other factors that have delayed development until now.  
 
The building permit application for the construction of a new single-family dwelling at 6 
Sanchez Avenue was received on June 24, 2022.  On August 5, 2022, a revised site plan 
and Flagler County Residential Tree Protection and Landscape Compliance (For a New 
Residential Structure) form (“Tree Protection Form”) were submitted in response to staff 
comments.  This site plan showed the presence of eight Oak trees on the parcel prior to 
commencement of development, totaling 180 caliper inches of index trees, or what the 
Tree Protection Form refers to as “Predevelopment Tree Caliper Inches (TCI)” (the table 
of the index trees provided below as copied from the revised site plan, which is attached 
in its entirety): 

TREE LEGEND: 
 

A. 16” OAK D.   32” OAK G.  20” OAK 
B.  24” OAK E.   24” OAK H.   26” OAK 
C.    8” OAK F.  30” OAK  

 
Of these, only trees A and B – totaling 40 inches – were depicted as remaining following 
the completion of construction.  Based on a total of 180 pre-development tree caliper 
inches, 72 inches (40% of 180) would need to be either preserved or replanted in the 
post-construction condition of the parcel.  The revised Tree Protection Form showed the 
intent of the contractor to meet the replacement caliper inch of index tree requirement, 
proposing to plant four 4-inch caliper-measure Southern Magnolias and four 4-inch Red 
Maples, for a total of 32 caliper inches.  Adding these replacement 32 inches to the 
retained 40 inches in Oaks A and B intended to satisfy the 72 caliper inch requirement 
needed post-development.   
 
The building permit (Permit No. 202200423) was issued on October 17, 2022.  However, 
as part of the development process, the two Oaks A and B were removed.  The contractor 
did not amend the Tree Protection Form, and work continued under the issued building 
permit.  As the timing for final inspections neared, the contractor approached the County 
seeking relief from the replanting requirement.  The rationale given was that the relief was 
needed because of the 5,000 square foot parcel size: the limited lot area, along with the 
required minimum setbacks, had already required the owner and contractor to change 
their plans to reduce the dwelling’s footprint while also building up with a second floor.   
 
The R-1 (Rural Residential) zoning district (LDC Section 3.03.04.D.) sets the minimum 
dimensional requirements as: 
 



 
Project No. 2024020065 – Appeal of Planning Director’s Decision for Zoning Denial for Index Tree Replacement 

Technical Staff Report 
Page 3 of 9 

“D.  Dimensional requirements. 

1.  Minimum lot size: 

Area—One (1) acre. Width—One hundred (100) feet. 

2.  Minimum Setback Requirements for Structures: 

Front yard—Twenty-five (25) feet.  

Rear yard—Twenty (20) feet.  

Side yard interior lot—Ten (10) feet.  

Abutting any street—Twenty-five (25) feet. 

3.  Maximum building height—Thirty-five (35) feet. 

4.  Maximum lot coverage: The total lot area covered with 
principal and accessory buildings shall not exceed thirty (30) 
percent. 

5.  Minimum pervious area: Fifty (50) percent. 

6.  Minimum living area: Seven hundred fifty (750) square feet.” 
 
As a nonconforming lot of record (not meeting the minimum one acre requirement in the 
R-1 zoning district)(LDC Section 3.02.04.G.), the side setback is reduced to 7.5 feet if 
necessary (emphasis added): 
 

“G.  Lots of record. Where a lot of record established prior to this article 
does not conform to the dimensional requirements contained herein, 
the lot may be used for a single-family dwelling if the district permits 
such use. If the lot is substandard in size and the single-family 
dwelling is unable to reasonably meet the setback requirements of 
the district the following minimum setback requirements shall apply: 

Front Yard—25 feet  

Rear Yard—20 feet  

Side Yard—7.5 feet  

Street Side Yard—20 feet 

For the use of a nonconforming lot for other than single-family 
purposes, the owner must apply for a variance from the planning 
board.” 
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The rationale is that the reduced side yard setback is available – but is not automatic – 
should the owner or contractor require the reduction in order to site the dwelling on the 
nonconforming parcel, with special consideration given to the justification for the siting of 
the home based on site characteristics, including the location of pre-development index 
trees.  This is necessary to mention because the dwelling was approved with a right 
(North) side setback of 8.00 feet (instead of the minimum 10 feet in the R-1 district), and 
a left (South) side setback of 10.34 feet.  This should not have been allowed since the 
precondition of index tree protection was not met, but the reduction in the side setback to 
the lot of record minimum was nonetheless approved as part of the building permit review. 
 
Other considerations mentioned by the contractor that limit the replacement trees being 
placed on the parcel include the split drainfield, with part in the rear (West) yard (and 
measuring ten feet by 19 feet) and the other part in the front (East) yard, South of the 
driveway (and also measuring ten feet by 19 feet).  This was also mentioned as the reason 
why Oak A was removed, because of its proximity to the toe of the drainfield and its 
presence beneath the overhead FPL electrical line.  North of the driveway, both the 
electrical and the water service connections are made to the dwelling.  The dwelling is 
guttered, with the stormwater directed to the front property line (and the Sanchez Avenue 
right-of-way) through the gutter system and a shallow swale along the rear (West), right 
(North), and left (South) sides of the dwelling.  The contractor has placed gravel across 
the entirety of the lot.   
 
Likely planting beds for replacement index trees are in the subject parcel’s corners, but 
these too are limited in area based on the extent of development of the subject parcel.  
Further limiting any planting effort is the installation of a six foot high vinyl privacy fence 
(through Permit No. 2024010274) along the side and rear lot lines, that will limit not only 
equipment access for tree planting, but will also limit the planting locations themselves.   
 
Finally, it should be noted that the lot to the North (Lot 13, addressed as 8 Sanchez 
Avenue) includes a 30 foot wide FDOT drainage easement along the portion of the lot 
adjoining the subject parcel.  The drainage easement makes the development of Lot 13 
challenging, but would have also assured – had the left (North) side setback not been 
reduced, and had the six foot high vinyl fence not already have been installed – that 
replacement tree plantings could have occurred without much of an impact along the left 
(North) side lot line. 
 
Aside from planting the full 72 caliper inches on the subject parcel, the LDC at the present 
time provides no other options for an owner or contractor.  The Board of County 
Commissioners has requested a revision of the County’s index tree requirements, and 
this work is underway now, inclusive of the establishment of a mitigation bank.  
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Zoning 
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Future Land Use 
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Flood Zone 
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Soils 

 

  

Soil Types 
34 Cocoa-Bulow complex, 0 to 5% slopes 

36 Bimini sand 
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Wetlands 
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February 23, 2024       VIA EMAIL AND U.S. MAIL
  
Joe Portal 
Sweetwater Custom Homes, Inc. 
1105 Lambert Avenue 
Flagler Beach, FL  32136 
 
RE: ZONING SIGNOFF ON FLAGLER COUNTY BUILDING PERMIT NO. 202200423  

6 SANCHEZ AVENUE – PARCEL NO. 40-10-31-0010-00080-0140 
 
Dear Mr. Portal: 
 
This letter is in follow-up to our meeting with you on February 22, 2024.  At our meeting, 
you described the difficulty in providing the required post-development caliper inches of 
index trees on the above-captioned parcel.  You have requested a variance or waiver to 
the County’s index tree requirements, and no variance or waiver of the County’s index 
tree requirements is mentioned within the County’s Land Development Code.  As 
described, you will be unable to meet the County’s index tree requirements on the subject 
parcel.  Because of this, I am issuing this determination to you – as the contractor for the 
above-captioned building permit – withholding zoning signoff on the building permit and 
preventing the single-family dwelling (for your brother, Phil Portal, the parcel owner) under 
construction through this permit on the subject parcel from receiving its Certificate of 
Occupancy.   
 
As provided at Land Development Code Section 6.01.03(1)A., the minimum number 
(inches) of index trees to be preserved or replanted following development is calculated 
as: 
 

“Single-family dwelling lots: Each single-family residential lot must preserve or 
replant at least forty (40) percent of the total pre-development caliper inches 
existing on the site. Preserved index trees may be substituted for tree planting 
required by the landscaping section of this Code.” 

 
According to the building permit submittal documents, it was intended that – of the 180 
pre-development caliper inches of index trees on the parcel prior to the commencement 
of development – two pre-development Oak trees totaling 40 inches would be retained, 
requiring the planting of 32 inches of index trees as replacement for the index trees 
removed from the parcel, resulting in 72 inches (40% of 180 inches) of index trees post-
development.  As you described, the two Oak trees were removed during construction, 
requiring that the full 72 inches of index trees be planted in order to close out the building 
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permit and receive the Certificate of Occupancy.  You said this is not possible, based on 
the size of the parcel and the extent of the development that was permitted.     
 
You had – through the building permit submittal documents – agreed to meet the County’s 
index tree requirements on the subject parcel.  As we discussed yesterday, the County is 
in the process of revising its index tree requirements within the Land Development Code, 
but these revisions are not complete, and will be completed well after the timing related 
to the completion of the single-family dwelling.  These revisions may help your situation 
or they may not, and ultimately what staff prepares for the Board to review may be 
different that what is adopted as a revision to the Land Development Code.  These 
revisions are not complete, so no relief from the County’s index tree requirements is 
available to you at this time. 
 
For the reasons listed within this letter, it is my determination that the zoning signoff on 
Flagler County Building Permit No. 202200423 is withheld, preventing the issuance of the 
Certificate of Occupancy until the County’s index tree requirements are met on the subject 
parcel.  As we discussed – and as the County’s Chief Building Official has authorized – 
the County will issue a Temporary Certificate of Occupancy to you which will allow the 
owner to move into the single-family dwelling.    
 
At our meeting we discussed your intent to appeal this decision.  An appeal of this 
decision may be made as provided in Land Development Code Section 3.07.04 governing 
an appeal of the Director’s decision.  Pending the outcome of the appeal, we requested 
that you provide the County with a $2,000 bond, $1,000 of which represents the 
equivalent $500 per tree penalty – consistent with Land Development Code Section 
6.01.08(1) – for the two index trees that were originally intended to remain on the parcel 
but were removed as part of the development process.  This bond may be provided in 
cash or as a check payable to the “Flagler County Board of County Commissioners”, and 
may be retained in its entirety by the County if deemed appropriate by the Planning and 
Development Board through their review of the appeal.  Please note that the bond is 
separate and distinct from the $170 application fee for the appeal.  I have enclosed the 
application to Appeal the Director’s Decision.  Please note that this application should be 
submitted online through the County’s online permitting portal.     
 
I hope that this information is helpful and please contact me with any questions. 
   
Sincerely, 

 
Adam Mengel, AICP, LEED AP BD+C 
Growth Management Director 
 
cc: Phil Portal  
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6.01.00 INDEX TREE REMOVAL AND PROTECTION 

The purpose of this section is to provide for the protection and replanting of tree canopy native to Flagler 
County; to provide incentives for developers, permittees, and land owners to preserve index trees; and to establish 
procedures, standards and enforcement provisions.  

6.01.01. Definitions. 

The definitions set forth herein are intended to be read para materia with those in Article III. In the case of a 
conflict, this section will prevail.  

For the purposes of this section, the following words and phrases shall have the meaning set forth herein:  

Agricultural: Land having an agricultural classification pursuant to Chap. 193.461, F.S. and used primarily for 
bona fide agricultural purposes as defined in Chap. 193.461(3)(b), F.S.  

A1A Scenic Corridor: As defined by Ordinance 2001-26, as may be amended from time to time.  

Building footprint: The portion of the lot, tract or parcel upon which buildings are to be placed.  

Canopy: The overall area of a tree's foliage, the outer edge of which is the drip line.  

Developed property: One which has received a certificate of occupancy for the principal building or a majority 
of the buildings in a multi-structure complex.  

Diameter at breast height (DBH): The measurement of a tree's trunk diameter in inches measured roughly 
four and one-half (4½) feet above ground. For multi-trunk trees it shall be the diameter of the individual trunks 
measured at 4 ½ feet.  

Drip line: The outermost edge of the foliage of a tree projected vertically to the ground.  

Encroachment: Any activity that has the effect of causing soil compaction, injury to lower limbs, grade 
change, contamination of soil or damage to the root system. Excluded from this definition are routine 
maintenance activities such as mowing or walking within the index tree's drip line.  

Firewise communities: A program developed by the National Wildland/Urban Interface Fire Program 
administered by the Division of Forestry of the Florida Dept. of Agriculture and Consumer Services.  

Index tree: An index tree is free of significant defects in structure or decay of a species listed in section 
6.01.04 Index Tree List, and having a minimum caliper of six (6) inches DBH.  

Land clearing: The removal of index trees, soil or mineral deposits or the placement of fill by any means with 
the intention of preparing real property for non-agricultural development purposes. This definition does not 
include removal of other than index trees; dead or diseased trees of any species; removal of trees in accordance 
with Firewise Communities standards; underbrushing; or normal mowing or agricultural operations.  

Nonresidential: That development, or portion thereof, devoted to commercial, industrial, or institutional land 
use(s). This does not include agriculture or forestry or essential governmental services.  

Nuisance Tree: Brazilian Pepper (Schinus terebinthifolius), Australian Pine (Casuarina spp), punk tree 
(melaleuca leucadendion) and Chinese tallow (Sapium sebiferum).  

Protected tree: Refers to an index tree protected in the course of development and construction.  
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Prune: The removal of dead, dying, diseased, weak or objectionable branches in a manner consistent with 
the standards established in this code.  

Replacement tree: A tree of a species listed in section 6.01.04 and having a minimum caliper as required 
herein.  

Replacement tree (A1A Corridor only): A tree of a species listed in the Interim Replacement Tree List for the 
A1A Scenic Corridor, having a minimum caliper of six (6) inches measured at four and one-half (4½) feet above 
ground and having a minimum height of twelve (12) feet when planted.  

Specimen or historic tree: A tree of unique growth, age, aesthetic or historic value and having been 
designated as such by resolution.  

Submerged land: That portion of a parcel lying below the mean high water line of a tidal water body; the 
seasonal high water line of a fresh water body; or the design elevation of a man-made water body. The latter 
excludes dry retention areas.  

Tree, index: See Index tree.  

Tree relocation: To transplant an index tree from one location to another.  

Tree removal: To permanently remove the trunk and/or root system of an index tree.  

Tree survey: A survey prepared by a Florida licensed land surveyor showing, in addition to all information 
required by Rule 61G-176, F.A.C. the location, dbh, and common name of all qualifying index trees within the area 
proposed for development. Non-index trees may be designated as "clumps" with the general location and 
predominant type shown.  

Underbrushing: The removal of nuisance trees, understory and vegetation by means of bush hogging or hand 
clearing above grade only.  

(Ord. No. 04-04, § 3, 2-16-04) 

6.01.02. Requirements prior to land clearing. 

(1) No person shall proceed with index tree removal or land clearing on any improved, vacant or unimproved 
land except in accordance with the procedures and standards of this section.  

A. Contemporaneous with a building permit, infrastructure permit or application for special exception 
approval, the following information must be submitted:  

1. A tree survey as defined herein. Jurisdictional wetland areas may be designated by their outer 
perimeter. When land clearing is not proposed on individual lots or parcels, but is a part of 
subdivision improvements, the tree survey for such purpose will extend thirty-five (35) feet 
either direction of road rights-of-way and other affected areas, e.g. retention ponds, drainage 
easements, lift stations.  

2. A legible site development plan drawn to one (1) inch equals twenty (20) feet scale or to the 
largest practicable scale indicating the following applicable items:  

i. Location of all proposed structures, improvement and site uses, properly dimensioned and 
referenced to property lines, setback and yard requirements.  
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ii. Proposed site elevations, including any proposed fill or excavation.  

iii. Location of proposed or existing utility services, wells or septic systems.  

iv. The common name, size and location of all index trees on the site specifically designating 
the index trees to be retained, removed, relocated or replaced.  

v. Typical location and construction of tree barricades.  

vi. For all applications other than an individual single family building permit, tree information 
shall be summarized in legend or tabular form.  

3. Landscaping plan.  

4. Applications involving improvements to existing developed properties may be based on drawings 
showing only that portion of the site directly involved and adjacent structures or portions 
thereof. In such cases, a tree survey is not required. A sketch showing the approximate 
location(s) of all existing index tree(s) with common and botanical name shall be provided 
instead.  

5. Where index trees are not, because of past use and/or current conditions, reasonably presumed 
by the county to exist on a site, an affidavit duly executed by the property owner attesting to 
such condition may be substituted for a tree survey.  

(2) Authorization to proceed. The development services department shall authorize land clearing through the 
issuance of the building or development permit. Land clearing is subject to site inspection by the county from 
application to one (1) year after completion of activity.  

A. Criteria for land clearing. Land clearing will be authorized after the development services director or 
his/her designee determines that the following conditions, as applicable, exist:  

1. The property has received site plan, special exception or preliminary plat approval pursuant to 
this Code, has received or applied for a building permit, or is an occupied residential or non-
residential property.  

2. A tree relocation or replacement plan meeting the requirements of this section is a condition 
precedent to land clearing.  

3. The index tree is located in the building pad, swimming pool or deck, roadway pavement or 
vehicular use area, stormwater retention area, or a utility or drainage easement where a 
structure or improvement is to be placed.  

4. The index tree is in danger of materially impairing the structural integrity of existing or proposed 
structures, materially interferes with utility service, or adversely affects sight distance triangles.  

5. The index tree has one or more defects which, in the opinion of a certified arborist, will cause 
branch, stem or root failure.  

6. No specimen or historic tree may be removed except by authorization of the board of county 
commissioners.  

B. The authorization for land clearing shall expire contemporaneously with its associated permit.  

(Ord. No. 04-04, § 3, 2-16-04) 
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6.01.03. Index tree protection/replacement requirements. 

The individual property owner and/or landscape architect are provided flexibility of design but must preserve 
a minimum percentage of existing index tree canopy in a manner to support the long-term health and survival of 
protected trees. Existing trees are best protected within clusters of open space left undisturbed by grade changes, 
soil compaction, mechanical or chemical disturbance.  

(1) The minimum number of index trees to be preserved upon any development site is equal to the 
percentages set forth below for different land uses. Index trees lying within designated conservation 
areas, jurisdictional wetlands and adjacent upland buffers must be preserved in their entirety. By way 
of example, a building lot contains an aggregate of one hundred (100) caliper inches of index trees and 
the minimum preservation equals forty (40) percent. This forty (40) inches of required index trees can 
be preserved as a single forty (40) inch DBH index tree; two (2) twenty (20) inch DBH trees; or any 
combination of qualifying preserved and/or replacement index trees totaling forty (40) caliper inches.  

A. Single-family dwelling lots: Each single-family residential lot must preserve or replant at least 
forty (40) percent of the total pre-development caliper inches existing on the site. Preserved 
index trees may be substituted for tree planting required by the landscaping section of this Code.  

B. Multi-family and mobile home park parcels: Each multi-family and mobile home park parcel must 
preserve or replant at least thirty-five (35) percent of the total pre-development caliper inches 
existing on the site. Preserved index trees may be substituted for tree planting required by the 
landscaping section of this Code. Replacement trees may be clustered within pervious areas of 
the site provided that at least five hundred (500) square feet of green space per tree is provided.  

C. Non-residential parcels: Each non-residential parcel must preserve or replant at least twenty (20) 
percent of the total pre-development caliper inches existing on the site. Preserved index trees 
may be substituted for tree planting required by the landscaping section of this Code. 
Replacement trees may be clustered within pervious areas of the site provided that at least five 
hundred (500) square feet of green space per tree is provided.  

D. Where replacement trees are required to be planted in order to maintain the minimum number 
of caliper inches, they shall be from a species listed as an index tree, have a minimum caliper of 
two and one-half (2½) inches measured six (6) inches above grade after planting and be Florida 
Grade #1 or better. Tree planting and maintenance procedures for replacement trees shall follow 
the "Tree, Shrub and Other Woody Plant Maintenance Practices," on pruning, fertilization and 
support systems called the ANSI (American National Standards Institute) A300 Standard. 
Transplanting and establishment of trees shall follow those described in Typical Tree Bid 
Specifications for Florida, part 2 (shipping and handling) part 3 materials, and part 4 (execution) 
developed by the University of Florida, the Florida Urban Forestry Council and the Florida 
Chapter of the International Society of Arboriculture.  

E. A1A Scenic Corridor: The pallet of protected trees in the A1A Scenic Corridor is more inclusive 
than for the county as a whole. This expanded protection is designed to preserve the native 
ecosystems in the Corridor. A list of protected index trees established by Ordinance 2001-26 is 
available at the Planning and Zoning Dept. and incorporated into the Scenic Corridor Design 
Guidelines Handbook. The minimum number of index trees to be preserved upon any 
development site is calculated as set forth previously within this section however, the list of 
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protected trees is more expansive and the following percentages of aggregate caliper inches shall 
apply:  

1. Nonresidential and multi-family parcels: Each nonresidential or multi-family parcel owner 
must preserve or replant at least fifty (50) percent of the total pre-development caliper 
inches existing on the site. Property owners are encouraged to use preserved index trees to 
satisfy perimeter and interior landscaping requirements.  

2. Single-family parcels: Every single-family lot owner must preserve or replant at least forty 
(40) percent of the total pre-development caliper inches existing on the site.  

3. Where trees must be replaced or planted to meet minimum preservation or landscape 
buffer requirements within the Scenic Corridor Overlay district, all plant material will 
consist of a tree species listed in the Scenic Corridor Index Tree List and that has a 
minimum caliper of four (4) inches measured at six (6) inches above ground and has a 
minimum height of twelve (12) feet when planted. The rootball shall have a ninety-five (95) 
gallon minimum container or equivalent rootball size. The minimum rootball size diameter 
shall be forty (40) inches or, if in a growbag, shall have a diameter of thirty (30) inches 
minimum. Sabal palms shall have a minimum twelve (12) feet of clear trunk. Plant materials 
shall conform to the standards for Florida No. 1 or better as given in "Grades and Standards 
for Nursery Plants," (current version) State of Florida Department of Agricultural and 
Consumer Services, or equal thereto that has been approved by the county agricultural 
extension agent. The preservation and use of native vegetation is highly encouraged. Plant 
materials selected shall be the best suited to withstand the soil and physical conditions of 
the site. Plant materials that are freeze and drought tolerant are preferred;  

4. Replacement trees shall approximate the distribution of native vegetation Where a one to 
one (1:1) replacement is not practical as reasonably determined by the county 
administrator or his/her designee, the tree shall be replaced in multiples to yield a sum of 
equivalent calipers;  

5. Whenever a protected tree is removed without legal authorization or in violation of this 
code, the owner shall replace such removed trees on a one to three (1:3) ratio. For 
example, if a twenty (20) inch caliper tree is illegally removed, it shall be replaced by a tree 
or trees equivalent to sixty (60) inches in caliper from the Interim Replacement Tree List or 
an equivalent tree species;  

6. Be given sufficient room for optimum growth. If the county administrator or his/her 
designee reasonably determines that there is insufficient space on the site to plant the 
required replacement trees for optimum growth, then the owner may be directed to plant 
the trees in publicly owned areas of the A1A Scenic Corridor, or in privately owned 
strategically visible locations with the permission of the property owner.  

7. Trees installed or retained within the A1A Scenic Corridor shall not be topped or severely 
pruned so as to appear stunted or "hat racked". Trees shall be pruned as needed to 
maintain health and form in such a way that retains or improves the natural form of the 
particular species; provided, topiary may be practiced upon suitable species if 
professionally and consistently maintained. The branches of a tree extending over any 
public sidewalk shall be trimmed to at least the height of eight (8) feet above the sidewalk. 
The branches of a tree extending over the travel portion of any street used for vehicular 
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traffic shall be trimmed to fifteen (15) feet above the street. All tree pruning shall be 
conducted according to the standards of the National Arborist Association Standards set 
forth in ANSI A300 (Part 1) Tree Pruning. All landscaping installed or retained to meet the 
requirements of this section shall be maintained in a healthy and growing condition.  

F. All replacement or relocated index trees must be maintained in a healthy and growing condition 
for a minimum of two (2) years from the date of the last certificate of occupancy in the 
development. All trees that, in the opinion of the county, will not survive for this minimum time 
period will be replaced by the property owner.  

(Ord. No. 04-04, § 3, 2-16-04; Ord. No. 04-11, § 3, 8-16-04) 

6.01.04. Index trees. 

The following index trees having a caliper of six (6) inch DBH or greater are protected under the terms of this 
regulation and also constitute acceptable replacement trees subject to minimum size requirements:  

 Common Name  Botanical Name  
Ash  Fraximus spp. 
 Bay  Persea spp. 
 Black Cherry  Prunus Serotinia 
 Cherry Laurel  Prunus laurocerasus 
 Cypress, bald  Taxodium distichum 
 Cypress, pond  Taxodium ascendens 
 Devil's Walking Stick  Aralia spinosa 
 Elm  Ulmus spp. 
 Hackberry  Celtis laevigata 
 Hickory  Carya spp. 
 Holly  Ilex spp. 
 Magnolia, Southern  Magnolia grandiflora 
 Magnolia, Sweetbay  Magnolia virginiana 
 Maple, Red  Acer rubrum 
 Oak  Quercus spp. 
 Persimmon  Diospyros virginana 
 Redbud, Eastern  Cercis candensis 
 Red Cedar, Eastern  Juniperus Virginiana spp. 
 Red Cedar, Southern  Juniperus Silicicolna spp. 
 Sweetgum  Liquidambar styraciflua 
 Sycamore, American  Platanus occidentalis 
 Tupelo, Black  Nyssa sylvatica 
 Tupelo, Swamp  Nyssa aquatica 
 Yellow-Poplar(Tulip tree)  Liriodendron tulipifera 

 

County staff may accept other broadleaf hardwood trees as replacements upon a finding of suitability.  
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(Ord. No. 04-04, § 3, 2-16-04) 

6.01.05. Tree protection during construction. 

(1) Standards for tree protection during development. The following are minimum standards necessary to 
protect trees designated for preservation from damage during land clearing and development activities after 
the permit has been approved.  

A. Protection of existing trees. Prior to any clearing of improved, vacant or unimproved land unless 
specifically exempted from this section, trees to be preserved shall be identified, staked and clearly 
marked to prevent physical damage from heavy equipment and other activities incidental to 
development. Required barriers shall be subject to inspection for the duration of the activity.  

1. Whenever there is any planned encroachment into the dripline of an index tree proposed for 
preservation, the applicant is recommended to secure the services of a licensed certified arborist. 
The certified arborist should prepare a written report indicating the chances for long term 
survival of the tree and best practices to be employed during and after construction. As an 
alternative, the county shall review the protection program for approval.  

2. Root pruning. The roots of all trees to be protected shall be cleanly pruned at the edge of 
proposed land disturbance activity.  

3. Barriers or barricades. The barriers or barricades shall be conspicuous enough and high enough 
to be seen easily by operators of trucks and other equipment. Immediately following the clearing 
of underbrush, barricades shall be installed and required to remain in place throughout the 
construction period. The minimum size of wood barrier fencing shall be two (2) inches by four (4) 
inches and the top of the barrier shall be a minimum of four (4) feet high. Another acceptable 
means of barricading trees is the use of orange plastic construction fence, four (4) feet high, and 
supported every eight (8) feet by rebar, driven into the ground. Fencing shall be securely 
attached to rebar by the use of nylon zip ties or twisted wire. Barricades must be taut and 
perpendicular to ground.  

4. Other required protection of trees: The developer or permittee shall protect the trees designated 
for preservation in the approved permit from physical damage, chemical poisoning, excavation 
and grade changes to at least the following minimum standards:  

a. Utility and irrigation line trenches. Trenches shall be routed away from trees to an area 
outside the drip line to the maximum extent possible or directionally bored.  

b. Grade changes. If approved by the county, retaining walls or dry wells may be utilized to 
protect root systems from severe grade changes.  

c. Development activities. No vehicle maintenance, storage of construction materials or 
debris, or cleaning of equipment shall take place within the barricaded area.  

5. Pruning of trees and vegetation. Pruning of branches and roots of trees must be in compliance 
with the standards established by the American National Standards Institute (ANSI A-300).  

6. Root system protection. The root systems of trees shall be protected as follows:  

a. The protected area shall be mulched and irrigated regularly according to seasonal needs.  
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b. The permittee shall protect tree root systems from damage due to noxious materials in 
solution caused by runoff, or spillage during mixing and placement of construction 
materials, or drainage from stored materials. Root systems shall also be protected from 
flooding, erosion or excessive wetting resulting from dewatering operations.  

7. Trees damaged during construction. Tees damaged by construction must be repaired under the 
direction of a certified arborist in a manner acceptable to the county.  

a. Immediate notification of county. Flagler County Development Services must be notified 
immediately after any damage to any tree by construction operations.  

b. Prompt repair. Such repairs as necessary shall be made promptly after damage occurs to 
prevent progressive deterioration of damaged trees.  

c. Removal and replacement of damaged trees. The developer or permittee shall remove 
trees which are determined by the county to be incapable of restoration to normal growth 
pattern. Such trees shall be subject to replacement under the provisions of this section.  

(Ord. No. 04-04, § 3, 2-16-04) 

6.01.06. Exemptions. 

The following activities are specifically exempt from the procedures and standards of this section:  

(1) Agricultural activities including harvesting of commercial timber. The latter must comply with the latest 
addition of "Silviculture Best Management Practices" published by the Florida Department of 
Agriculture and Consumer Services.  

(2) Tree removal directly within a public or private road right-of-way for the installation of required 
subdivision improvements.  

(3) Individual service connections and construction, installation of public utility lines provided, however, 
they comply with Section 6.01.05(4)(a); septic tanks, lines or drain fields; compacted fill within the 
limits of the approved building footprint.  

(4) Emergency work to protect life, limb or property. This includes clearing that is in conformance with 
firewise community protection standards set forth by the division of forestry.  

(5) Maintenance activity along road sides, under wires, around fire hydrants and similar instances.  

(6) Damaged trees. Trees suffering major structural damage or destroyed by force majeure are exempt 
from this section as determined by the county.  

(7) Licensed plant and tree nurseries. Plant and/or tree nurseries licensed pursuant to the Florida State 
Department of Agriculture and Consumer Services, Division of Plant Industry shall be exempt from the 
terms and provisions of this article in relation to those trees planted and growing on site for wholesale 
and/or retail sale purposes in the ordinary course of said licensee's business.  

(8) A tree or trees required to be cut down, destroyed, removed or relocated or destructively damaged by 
a county, state or federal law, or by rules promulgated by a county, state or federal agency.  

(Ord. No. 04-04, § 3, 2-16-04) 
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6.01.07. Enforcement. 

(1) Generally. The development services director or his/her designee shall enforce the provisions of this section.  

(2) Individual enforcement. Each violation of this section or any of its subsections is deemed a separate and 
distinct infraction of the land development code. Each index tree to be protected may be the subject of 
individual enforcement.  

(3) Strict liability of owner. The owner of any property where a tree or trees have been cut down, destroyed, 
removed, relocated or destructively damaged shall be held strictly liable for a violation of this section unless 
it can be proven that the damage was caused by:  

A. An act of God;  

B. An act of War;  

C. Development activities on the property in compliance with an approved permit; or  

D. The owner alleges that the damage was caused by vandals or trespassers and the owner of the 
property has filed a police report for the incident and had taken reasonable security measures to 
prevent unauthorized access to the property.  

(4) Stop-work order. The enforcement agency shall immediately issue an order to cease and desist any work 
being carried out in violation of this section or any permit conditions promulgated under this section. Upon 
notice of such violation, no further work shall take place until appropriate remedial action is instituted, as 
determined by the enforcement agency.  

(5) Other enforcement. Nothing in this section shall prohibit the county from enforcing this section by other 
means.  

(Ord. No. 04-04, § 3, 2-16-04) 

6.01.08. Penalties. 

(1) Fine and replacement. Each violation of this section shall be punishable in a court of competent jurisdiction 
by a fine of no more than five hundred dollars ($500.00) plus replacement of the trees removed from the 
site. The removal, relocation or destruction, including dripline encroachment, of each tree for which a permit 
is required in violation of this section shall constitute a separate offense under this section. If the violation is 
discovered subsequent to stump removal, a presumptive count of one (1) qualifying index tree per four 
thousand (4,000) square feet, or major portion thereof, shall be employed in the absence of specific 
evidence of the actual number of trees destroyed.  

(2) Withholding of permits. Failure of any party to follow the procedures as required by this section shall 
constitute grounds for withholding site plan approval, building permits, occupancy permits or any other 
appropriate approvals necessary to continue development until remedial action is completed in accordance 
with this section.  

(3) In addition to the above, each violation of this Ordinance may be prosecuted as provided by Section 125.69, 
Florida Statutes 2004, as may be amended, which currently provides as follows:  
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"Violations of this ordinance shall be prosecuted in the same manner as misdemeanors are prosecuted. 
Such violations shall be prosecuted in the name of the state in a court having jurisdiction of 
misdemeanors by the prosecuting attorney thereof and upon conviction shall be punished by a fine not 
to exceed $500 or by imprisonment in the county jail not to exceed 60 days or by both such fine and 
imprisonment."  

(4) In the event of a violation, the penalties set forth in this Ordinance shall be applicable to the offending 
property owner, tenant, any contractor clearing the owner's property or any other person operating on 
behalf of the owner.  

(Ord. No. 04-04, § 3, 2-16-04) 
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